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JURISDICTION OF THE UNITED STATES COURTS IN THE CASE 
OF THE APPAM 

The exercise of jurisdiction by a federal court, in the case of 
the Appam, 1 could not even be considered without first holding 
that the State Department 2 had placed the proper construction 
upon Article XIX of the Treaty of 1779 with Prussia, in holding 
that the Appam did not come within its provisions, both on the 
ground of her being an unconvoyed prize and also of having 
come into port for the purpose of permanent internment rather 
than for the purpose of securing a temporary asylum. But there 
is still a distinct question as to whether the exercise of jurisdic- 
tion was in conformance with the general position of the United 
States upon this particular phase of international law. 

Article XIX of the Treaty of 1779 reads: "The vessels of 
war, public or private, of both parties shall carry freely where- 
soever they please, the vessels and effects taken from their 
enemies, without being obliged to pay any duties, etc." A rea- 
sonable interpretation of this article shows that it confers privi- 
leges only upon "vessels of war." 

The treaty continues as to prizes, "Nor shall such prizes be 
arrested, searched or put under legal process, when they come 
to and enter the ports of the other party, but may freely be 
carried out again at any time by their captors to the places 
expressed in their commissions." The commissions referred to 
are clearly those of the capturing vessel which accompanies 
prizes into port and not those of the prize crew. It is clear that 
a port of refuge was not to be made a port of ultimate destina- 
tion or permanent asylum. Yet the commission of the prize 
master of the Appam was "to take her to the nearest American 
port and there to lay her up." On arrival at Hampton Roads 
application was made for permanent internment. These two 
circumstances show conclusively that mere temporary asylum was 
not the object of the Appam's journey. 

In regard to the practice of condemning prizes in neutral ports 
Sir W. Scott in the Case of the Henrick and Maria 3 expressed 

1 (1916) 234 Fed. 389. 

2 Letter of Secy. Lansing to Count von Bernstorff, March 2, 1916. 

3 (i799) 4 C. Rob. 35, per Sir W. Scott: "Abundant instances are to 
be produced from the older edicts of England, France, Holland, and 
Spain, directing that prizes should be brought into the ports of the 
captor and in a late instance in the practice of this court, where a decree 
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his regret that the English Court of Admiralty had gone too far 
in extending its practice of condemning captured vessels in the 
ports of allies to the condemnation of prizes in neutral ports, but 
that he was not inclined to recall the rule to its proper purity. 
No claim was made that the Appam was a war vessel; and as 
private property and subject to prize she must be taken to a 
prize court of the belligerent country.* The title of the captor 
between himself and the owner is inchoate and incomplete and 
circumstances like a violation of neutrality 5 may arise in which 
the title may never become vested. 8 

Our own court has held 7 that complete title does not vest in 
the captor until the prize is condemned in a court of the captor's 
nationality. 8 The authorities for a period sustained the view 
that the courts of the neutral country were without jurisdiction. 9 
But this position is no longer held since the decision in the case 
of The Betsey 10 to the effect that a district court may award 
restitution of property claimed as a prize of war by a foreign 
power. 

It is clearly established in Dana's note to Wheaton that the 
rights 11 of a belligerent vessel of war do not extend to the 

had passed on a prize ship taken by stress of weather to Norway, the 
court rescinded the decree declaring that it would not condemn a vessel 
lying in a neutral port." See The Herstelder (1799) 1 C. Rob. 96: "I 
think I may state the better opinion and practice to have been that a 
prize should be brought infra praesidia of the capturing country, whereby 
being so brought, it may be considered as incorporated in the mass of 
national stock. The greatest extension that has been allowed has not 
carried the rule beyond the places of security belonging to some friend 
or ally in the war who had a common interest." 

4 The Nassau (1862) 4 Wall. (U. S.) 634; see also The Manila Prise 
Cases (1902) 188 U. S. 254. 

5 Moore, Digest, see sec. 1302. 

8 The Resolution (1781) 2 Dall. (U. S.) I. 

7 The Adventure (1811) 8 Cranch. (U. S.) 221. 

8 Queen v. Chesapeake (1863) 1 Oldr. (N. S.) 769. 

9 Moxon v. The Fanny (1794) 2 Pet. Adm. 309; see also The Ship 
Friendship (1793) Bee. Adm. Rep. 40. 

10 (1794) 3 Dall. (U. S.) 6; Paquete Habana (1899) 175 U. S. 677. 

11 Wheaton, International Law (1866) 1 n. 187: "After such examination 
as the commander of the cruiser can make, his duty as against neutrals is 
to decide between two courses. He must either release the vessel abso- 
lutely with her cargo, papers, passengers and all entire; or he must com- 
plete his capture, make her a prize and send her in for adjudication. 
He cannot take a middle course, and, releasing the vessel, exercise any 
belligerent authority over her cargo, papers, passengers, etc.; or take 
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pursuance of such a course in the making of prizes as occurred 
in the principal case. 

The admission of armed ships of a belligerent whether men- 
of-war or private armed cruisers, with their prizes, into terri- 
torial waters of a neutral for refuge, whether from chase or 
from perils of the sea, is a question of mere temporary asylum, 
accorded in obedience to the dictates of humanity, and regulated 
by specific exigency. 12 Wheaton shows in the case of The 
Bergen Prizes 1 * that the right of the United States to send prizes 
into Danish ports was grounded on necessity arising from stress 
of weather. It nowhere appears that permanent asylum was 
sought for these vessels. 14 

Inasmuch as the bringing of the Appam into Hampton Roads 

was in violation of our neutral rights, 15 and of our established 

policy, as shown by our rejection of Article XXIII of the Hague 

Convention 16 relative to giving asylum to a prize, restitution was 

rightfully made to the original owners. 17 This was done by 

virtue of the res itself being within the control 18 of the District 

Court of Virginia, and of its general jurisdiction as a district 

court to take cognizance of questions of prize, 19 exclusive of 

German prize court proceedings. 20 „ c T 

<j. b., Jr. 

from her persons or property. If he should take this course he will 
be considered as having declined the exercise of the only belligerent right 
neutral nations will permit to him. . . . The modern practice of neutrals 
prohibits the use of their ports by prizes of belligerents except in cases 
of necessity." 

12 Cushing, Atty. Gen. (1855) 7 Op. Atty. Gen. 122. 

18 Moore, Digest, sec. 1314. 

14 Wharton, International Arbitrations, p. 4572. 

15 Queen v. Chesapeake, supra. 

18 (1907) Articles of Hague Convention, xxiii. 

17 L 'Invincible (1816) I Wheat. (U. S.) 238; see also The Divina 
Pastora (1819) 4 Wheat. (U. S.) 52: President Jefferson to Mr. Gallatin, 
Aug. 28, 1801 : "Before the British treaty no stipulation stood in the 
way of permitting France to sell her prizes here, and we did permit it 
but expressly as a favor, not as a right. . . . These stipulations admit 
the prizes to put into our ports in cases of necessity or perhaps convenience, 
but no right to remain if disagreeable to us and in no case to be sold." 
To the same effect see Mr. Pickering, Secy, of State, to Mr. Adet, May 
24, 1796, 1 Am. State Papers, Foreign Relations, 651 ; also, Mr. Clay, Sec'y- 
of State, to Mr. Obregon, May 1, 1828. Ms. Notes to Foreign Legations 
IV, 22. 

18 Juando v. Taylor (1818) Fed. Cas. 7558. 

19 The Amy Warwick (1862) Fed. Cas. 341; Sasportas v. Jennings 
(1795) 1 Bay. 470. 

50 The Santissima Trinidad (1822) 7 Wheat. (U. S.) 283. 



